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foperty is sought in

i to be a misception

# bill in relation w the

Sthere is no prayer to

nt in respect to her.—

W is asserted on the part

5 negioyand it is charged

bid faith in Gayden 10 have

a
o h the distributive pro-

incorpa

ht’:
in an-
ble tha
| intro-
g of bud
. pory in regurd
oMariam is foreign to the Bill. From
{8 view of the sulject the demurrer must
“held to apply (and so far. sustainable)
I those portions of the bill which seek
y inregard to Mariam., and which
to make the appellee liable on his
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{ guardian bonds. The Chancellor should |

e, have dismissed thus far.

The questions arising upon the defend-

distributions, say the books, waf inten-
did as the will of the intestate, imd the
succession to the per L oliRfhie as
much fixed as the right of the heif to the
real estate at common law; and on the
Fruund of the trust in the administralor,
Yhancery assumed the power ogcompel-’
ling distribution, &c.; Couche vs&.nvmin,
3 1.ch.R.217.

By the Statute of this State, Rev.Code,
p- 44, sec. b6, it is provided that the bond
of the adminlstrator may be put in suit
biyny party injured by a breach of its cou-
dition, and that it shall not boine void
| upon the first recovery, but may be proge
(cuted from time to tune until the whols
amount of the penalty shall be recovered.
) The appellants therefore haye by ex-
| press statutory provisions a legal remedy
|upon the bond for any direlection of
duty‘on the part of Gayden, But it je-
 mains to be here whether the remedy thus
afforded at law, was sufficiently ample to
subserve the ends of justice,
| It would appear to be a rule plamly de-
inlurilﬂc from the principle of adjudicated
cases and sustained by the clearest con-

g

It is contended, and high suthority is
adduced in support of the proposition, that
even in osuses of technical and direet
trnsts, where the Trustee derives the
vight of cestueque trust, and assumes ab-
soluje ownership over the trust proper,
the latter should not be allowed a remedy
in Equity, beyond the period fixed for the
recovery ol legal estatesat law; Angel on
Limitation, 136; and in the case of Kane
ts. Bloodgood, 7 J. ch.. Rep, 124, the same
doctrine 15 recognized. “So long™, says
case, “as the trust is a subsisting one, and
admitted by the acts ordeclarations of the
parties. no doubt, the Statute does not ap-
ply but where such lf:lllsu(!li[in!i take
place betweaen the Trusteo and the eestue-
que trust, as would in the case of tenants
in common wmount to an ouster of one of
them by the other. | can hardly suppose
that Courts of Chancery would consider
lapse of thme as of no consepuence.—
There is no good reason why the Statute
of limitatious should not apply to sucha

!nol;l'{!

e ——
on the dietum of Chaneellor Kenw
r the most matare deliberation,
whight vnier the ciet4msthticos we Lave
been enabled to bestow an this difficult
and intricate question, we have come to
this conclusion, that all causes of teust
where 1. Thetrustis direct and express
in ita character; 2. Where the trist iz
direct and technical, and cognizable only
i acourt of equity; and 3. Where tho
right is litgated between the trustee and
eesturgue trust, are not within the statute

the learned Chancellor who decided that [of limitations.

Itisalsoa well settled rule that where
the trust subsists, being a direct one, the
statute will not be adupted 1n Equity as a
rule of decision, althogeh a concurrent
remedy may exist at law; Cholmondy va,
Clinton, 2 Mu. 360, 7 J. ch. R, (1¢3.)

In England, the Statute doBs pet apply
inswits in Equity for the recovery of log-
acies and distributive shares for the req-
son that no remedy exists at law, but it
becomes a matter of serious guestion
whether wa are not bound 1o medil’y this

case (that is a case of direct trust) as to
cases of consfructive trosts and to cases

rule in consequence of there having been
a rewedy provided at law in thisState,

of detected frauds, and to all other enses,|  Once the subject of Exeeutorsand Ad
where (he statute is assumed asa rule of | ministrators. Equity possessed  origing!
decision.™ lund couclusive jurisliction, and it 15pep
This position of Chaneellor Kent, and | tended this o8 the remedy given at luw,dor
which has been subsequently recognized the enforcemant of their duties is enmula-
by dr. Angd), in his Treatise on Limita- [tive, Bquity oughtnot ta apply the Statute
tions, (p. 136) as sound doctrine, s not|bar, which would attach o snit at law
stated as a fixed rule of law, sustained by |aganst them.
authority, but appeurs to be a deduction| and it would appear thuat this view of
of hisown, drawn fram the application of | the question has been adopted in the State
the Statute to cases between tepants in of New York. In the cuse of Arden os
common The case which the learned Arden, (1), ch. Rep. 316,) it was held
Chancellor was then vestigating did not | there was no legal bar by force of the
require the annunciation ol this doctrine, [Statute of limitations to legaey. In the
noris it apparent that the analogy which {ease of De Couche vs. Lavatier, (3 G. ch:
exists between tenants in common and u [ R, 216) the same doctrine is expresshy
trustee und his cest ‘eque trust is sullicient- | recognized,
ly pertect to warrant such a conciusion,| * The learned Chancellor says, “Th
at least in the unqualified term in which [administrator, though he may plead the
it is stated. There is unquestionably o |[Statute a8 against a creditor, can nover
mutial trust between tenants in common, | plead the Statute as « bar to a legacy, ani
but it is not express or direct in its char- | by purity of reason it would not be appli-
acter; each is_seized in his own right of {cable ina suit for a distributive share”
the whole esta'e.nnd the tenant in posses-| In the Staterof South Carolina the same
sion 80 long as he does not hold adversely |doctrine has heen mnintained; 4 Dess aus-
to his co-tenant is constried to be a trus- !sﬂrr'. Reps. 4390; it 'waa decided that the
tee for the other; the posséssion of oue is | Statute did not apply 1o a suit in Vguity
construed to be the possession of both, bt iugainstthr_e Eaecutor for o legacy, This
in the ease of a uirect and express trost (case isa very strongons, for the suit was
the trustee comes into possession origi- (not instituted until after final seitlement
nally in that character. In the case bo-|of the Esiate and delivery to the heirs.
fore us Gayden ook possession of the ef-|  If these decisions are mainiainable on
leets of Collins, as trustee for those enti- | prineiples of reason and authority, the
tled to the suecession. It would probanly [objeetion to the application of the Statut
be wjustice to Chancellor Kent to suppose tin a suit agaiost the administrator of an
that he intended (o lay it down as a gen- | vnsettled Bstate must recur with inereased
efal rule that in all cases of direct and /| (oree.
technical trusts,where the trusiee dervives| It is said that it cannot be knowa when
the right of his eestueque trusty and as- | the Exeeutor is bound to pay the legacias,

ants plea of the Statute of Limitations as | vietion of reason that when the reedy at
applicable to the siate of facts disclosed by |law is cumulative and incomplete, that
the billareattend «f with some embarrass- |eourts of e uity should not adopt the
ment, surrounded as they are with diffi- | siatute as a rule of decision, which would
culty and invoived in uncertainty. ' be applicable in a suit at law for the sane
The relation which subsisted between | subject matier,
the partios, complainant and defendant,| In the case before usthe estate was nev-
are obviously of a trust character, and |er finally settled, in fact no accuunt was
though direct in its nature cannot be said | ever rendere? by the administrator, and
exnetly 1o eonform to the incidents of a of consequence no valid partition or distri-
'purely technieal trust, which is a crea-| bution could have been made binding on
turcof a court ol equity, and in no wise the distributees while minors. They
to be affected by the state of limiations. | could not have maintained an action of se-
| And as it is contended that the trust here|count against Gayden, and it is equally
is not purely of a technical character, | manifest that he could not have been pur
although u direct, the allegations of the |sued in an action of detinue while the
| bill shew a state of facts whieh must make | cstate remained undivided and unsettled.
[the statute applicable asa rule ol':laeis—!Nm could either of the parties claiming
: O {ision in this court. | distribution have maintamed an acfion on
r following Gayden became, | 1, appears from the bill that letters of [ the bond for his respective distributive
ntynent of the Orphans Court |, 400 icrniion were granted to Mrs. Col-|share. The only proceeding then which
Amite County, auﬂﬂ}m" of ?‘“"“"{: ling, the widow of the intestate, by the they could have nstituted at law was an
ling now the wife of J*rancis Wren, of |Orphans Courf of Wilkinson county, inaction on the bond for a breach of the con-
B an the wifo of the complain- |y e fytrer part of the year 1804, and that |dition in which damages, coextensive with
bt Shrapshire, and of Jumes L. Collius, |y appellee shortly afterwards intermar- | the bond, eould alone have been recoverad.
36 Ihe&_in the year 1624, unmarried and | ried with her; thus acquiring the right of | Was this remedy complete, could it be
-"h?m isane and ex_etruled bond as BUAT-| administration of the estate and tothe|said that full justice was attainable
jan of each respectively. | possession of the intestates personal ef- through that channel?
It ‘appears that the whole of the proper- | faets, the whole of which went into his| The complainants pray to be placed in
which had been divided as before reci- | possession. mstinioaul b st and: ahai proper-
pinaiped in the possession, and sub- | Nogecount was rendered or settlement ty of their deceased ancestor which had
t 1o the controul, of Gayden down to|made with the court having cognizance | come into the hand of Gayden and it will
816, when hﬁ_'leli"*fr(‘-d to John (‘l_’”'"“'ol'llm matter by the administration ante- | readily be conceived that many circum-
he share previously set apart for him at | pior to her marriage with Gayden, or sub-| stances might concur to give 10 property
division, an:!'lhnl in the years lmmﬁl'qllcutly by Uu}'dr:n and wife, or either | of the former deseription a value in the
d 1122 he delivered twomore of .the | of them. | eyes of the distributees which could not
ares It further appears that the share, | |¢ s also apparent that no valid pRl‘li'| be estimated by a jury. It isnot contended
before ascertained of James L. Collins, |tion or distribution of the state among | that such a conclusion neeessarily arises
a8 delivered to him, but at what period | {he distributees was ever made; an ' '

e in right

Wning four paris
surviving chil-

: t anterior to
of Amite had been |

d the property and

e parties, The pro-
n locared. and all the |
gally resided at the
¥date of the grant of

[expressly stated in complainants bill that
pingnts, in their bill charge | Gayden, by his marriage with the admin-
L neglect on the part nl"listrnlrix. and by virtue of the division
discharge of his duties as| before adverted to, claimed title to the fol-
yand pray that he may be | lowing slaves, viz:—Plim, Betty, Caroline,
acconnt, as well as guardiun!l“mnk. Maryand Sal: these slaves, con-
8 be fore mentioned, as admin- | stituting together with a feather bed, chest
; Collins' estate. From |and trunk, the distributive portion assign-

art of the facts stated | ed to him and wifeat that division.
ous that, so far as Gay-| It is insisted that the relation of trust

. IT"\ arged in his charac: and cisteque trust was dissolved by the
jére is no privity of in- |eveni above recited. That from the time

d it is|outof the facts disclosed by the bill, nor
“...."d. ( y. the b

Bimplainants, or legal
8NE claims sought to
Bavden having execu-

0 bonds he cannot be |
wards jointly — |

fiian to a portion of'|
jeparate and inde-|

ly so when pur- |

ity of guardian
eannot join a

Gayden claimed the property so set apar!
to him and wife in his own right,and con.
sequently held adversely to any right
which the distributees of Collins may
have assérted to the same property. und
that as the relation which had subsisted
between the parties was not of a purely
technical nature, and as a court of law hav-
ing concurrent jurisdiction of the highest
matter litigated in this suit, the statute of

limitations should not be held to bar the
recovery sought. : ;
Itis admitted thatsome of the incidents
inherent in the origin of trusts of n purely
technical character, do not attend the in-
ception of the relation between the admin-
istrator and the distributees of his intes-
tates estate. Yet this reasoning must be
considered unsatisfactory, il upon inquiry
it shall be found that the trust continues
to subsist between the administrator and
distributen in case where he has not dis-
\charged himself of his trust dutiesby fully
ninistering the effects of his intestates,
shall not exist at law a rem-

an individual as

ra debt due by
rivate charac-

ell understoad
equity, as well

take cognizance

#te claims, or liabili-
' one suit; and

'

fo subserve the'ends of justide.
jpenrs to be well setiled that
. smherg there is a compe-
ad an equitable meth-
) ‘to the same
the same stat-

of law

Atkins,

ch. Rep.

The right

e of enforc-

ties of ex-

would its assumption alone be sufficient
to warrant this court in deciding the rem-
edy at law incomplete. But other consid-
erations tend strongly to this conglusion.

1t was the duty of the Probale Judge
to direct that the penalty of the bond
should be sufficient to cover the ful
value of the estate, and it is presumed
that this was done so far as the value of
the Estate was known to the Judge at the
period of the grant of letters.  But it does
not follow that the penalty of the bond,
though sufficiently large at the daté of its
execution, was so nine years afterwards
at the division before adverted to, when it
13 borne in mind that during this interve-
ning time the whole property was possess-
ed, and its entire proceeds appropriated
by Gayden to his own purposes, and that
itis alledged that Gayden stands indebted,
as administrator, in the sum of £26.000
more than the penalty of the administra-
tion bond. To this allegation some enlour
s given by the proofs taken belore the
Commissiener, and although there is no
conclusive evidence that the pesalty is
inadequate, yet on the other hand, the pre-
sumption i much weaker that the full
amount of the penalty is adequate to cover
the demands of the complainants. In the
opinion of this Court, it is thereflore not
certain that the appeliants have & complete
remedy at law.

But assuming it as a general rule where
a remedy is given at law in respect to o
subject of litigation over which a Court of
Chancery has primary jurisdiction, that
the same limitation will be applied in
Equity which would bar at law.

Yet it is contended that the ecircum-
stances of this case bring it within the
circle of those cases which have been held
without the Statute of limitations.

The trust between the parties to this
suit was express and dircct, and.is clearly
distinguishable from those cases of trust
which depend upen evidence or urise by
implication of law, The rule in refer-
ence to this latier class of trusts isunder-
stood to be well settled.  Courts of Equity
have invarinbly, in these cases, adopted
the Statute as a rule of decision hy anal-
ogy to courts of law, and will refuse their
aid where the legal remedy has been bir-
ed. But in relation to express and direct
trusts, asaffected by the Statute, the rule
| doss not appear to be so elearly defined or
satisfactory settled, It is however clear

|

ri- | that so long as there is a direct subsisting

frust ina sult bewween the trustee and
cestueque trust, the statute will not attach. |

sumes absolute ownership, the statnte as they are payable when the Executo
should be held invariabl; to atiach, but |shall have possessed effects sufficient to
upon this foundation alone has Mr. Angel | pay thedebts which may be at an indefi-
resiedithe validivy of this principle; so fur | nite period, & that therefore no time can be
as | have been enabled to extend my re-|fixed at which the Statute will commencr
searches, | have not found an adjudieated |to ran,
case where this doctrine is fully establish-| [ this be the true reason of the will it
ed. 7 relation to legaeies, it must apply with
In fact, the very definition of a techni-[full force ina suit brought in Equity, (o)
cal trust appears to militate ngainst the [the purpose ot compelling un administra-
teuth of thisdoetrine.  Lord Hurdwick in [tor to account and pay over the Esiate te
Street vs. Millim, (2 Atkyns 610,) savs|them entitled o it.  For the obvious rea
that a trust is where there is such a con- | son that the distributee could not at luw

fidence shetween the pariies that no action
at law will lie; but is merely a case for the
counsideration of & court of Chaneery, and
in the case ol Suckey vs. Sackey, plea in

eribed 1o be a mere erenture of acourt of
Equity, and not at all cognizable ina
court of law; if it be true that a trust of
this characier is not at all cognizabte m
a court of law, but is a question which

Chuvcery 518, a technical trost is dm-‘

leave hisaction for a distributive share un-
til after settlement, although he might
[ maintain an aetion on the adidnistration
bond for breach of the condition.

In the case of an unsettled administra
[tion, the trust reauins upexecutod, and
must, therefore, we apprehend, be rogar
ded ag subsisting between the Trusted
Scegtueque trust,” and ean alone be sus
tained as between themn by bona jfide oxe

could only be entertained in equity, how is | cution on the trust. But if’ the trust sub
it it possible for the latter to adapt by |sists; no doubt can exist that the Stauite
analogy any salutary bar. The learned | will not attach,

Chancellor himself, in a former part of| In the case belore us, Gayden came into
his opinion, in the case of Kear vs, Blood- | the l':strl.li_lr of the deceased, ns n'luu_ni,fruu
good, hulds language irreconcilable with [tor, by virtue of his marriage with the
this principlejtaken in the extended sense |administratrix, )
in which Mr. Angel has adopted it. He| He was thereiore the Trustee for
says a review of tormer decisions will en- ‘ thuse entitled to the succession, his offiee
able us, as [ apprehend, to establish upon | was a trost, and he conld take itin no
the solid foundations of authority and pol-|other capacity, he failed wholly to dis-
icy, this rile, that the trusts intended by a | eharge the duties which. the law had im.
court of Bquity not to be reached or affoc- | posed upen him in that charatter, he did
ted by the statute of limitation, are those |not even render un secount or sittle iy

Cir

technical and continuing trusts which
nre not at all cognizable in a courtof law,
but fall within the proper, peculimr and
extensive jurisdiction of a court of equity.
This position, | apprehiend cannot be cor-
rect, ifthe rule luid down by Angel is true.
[t cannot be true thata trust falling with=
in the proper, peculiar and extensive ju-
risdiction o’ a court of equity, should be
affected by the Statute and yet be brougit
within its operation by a denial of the
right of the cestuegue trust.  The Statute
of limitations do not apply in terms to
uny equitable demand; Stackhouse vs.
Baniston, 10 Veesy 453. Yet it is ac-
knowledged that - liquity takes the same
limitation in cases that are annlogous to
those in which it applies at law, but this
applieation it is obvious cannot be made
to those eases which lie within the exclu-
sive jurisdiction of courts of ejquity, be-
cause there is no point of analogy., The

text therefore in Angel ought ot 1o be
considered authority, resting as it does

any respect with the Urphﬂ ns' Court, and
of consequence there could not have boen
a lagal distribution of the Kstate,

Il Gayden had uny right to a part of
the Estate whiéh he held as adminstrator,
it was a joint interest with the other dis-
tributees, and did not authorize him to as-
smmo's distinct and sepacate title to apy
spicific chattel or separate portion of the
trust fund; the casa would have presented
a different aspect had there beon a decron
getting apart to him the distributive sharo
to which his wife muy have been entitled,
for s to the part thus decreed to him, he
would have held not'as Treustee, butin
his individual eharacter. The trust rola
tion, so far, would have censed to exist.
But by his own act, or rather by gross
neglect of duty, injurious to bis cestusgue
trast and beneficiel to himself; he has plu-
ced the complrinants in such a situation
that it is at least veey doubtful whet
wsuit at law, full and complete
eould by obtained, and now

|




